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488 MICHIGAN LAW REVIEW 

Master and Servant — Fellow Servants. — Plaintiff, while at work on 
defendant's telephone pole, was injured by coming in contact with a neigh- 
boring electric light wire. The injury was the result of the negligence of 
defendant's foreman in failing to turn off the current from the electric light 
wire, which he might have done under an agreement between defendant and 
the electric light company. Held, (Spring and Hiscock, JJ., dissenting) that 
the foreman was a fellow servant. Anglin v. American Construction & 
Trading Co. (1905), 96 N. Y. Supp. 49. 

The dissenting opinion is based on the master's duty to provide a reason- 
ably safe place for the servant to work in and points out that in the cases 
which the court relied on the question of a safe place was not involved. The 
modern tendency seems to be in the direction of enlarging the liability of the 
master to his servants, and there is considerable agitation in favor of the abro- 
gation of the fellow servant doctrine. It has in fact been abrogated in Colo- 
rado by statute and, in many other jurisdictions, statutes looking the same 
way but less sweeping in their provisions have been enacted. Mr. Labatt con- 
demns the fellow servant rule as without satisfactory basis, "logical, social, or 
economic." 2 Labatt, Master and Servant (1904) §754, also §§472-475. 
No one will seriously deny that an employer owes to his employees certain 
absolute and primary duties. Among these is that of providing a reasonably 
safe place in which to work. The master may undertake to discharge these 
absolute obligations himself or he may intrust their performance to another 
or others. Where a servant has been injured through the negligence of a 
co-servant and an attempt is made to hold the master liable, the inquiry 
should always be : Did the negligence consist in an act or omission con- 
nected with the ordinary routine of the employment or did it consist in 
a breach of one of the master's primary duties which had been delegated 
to the co-servant? When the doubt is resolved in favor of the second alter- 
native, then the master's liability is fixed beyond question. If the test is a 
correct one, then it would seem that the plaintiff should have recovered in 
the principal case. 

Negligence — Proximate Cause. — Plaintiff, while employed in defend- 
ant's saw mill, was injured by accidentally slipping and falling on a table bed 
which had been constructed to cover a saw when said saw was not in use. 
The table had been negligently left unsupported and plaintiff's weight brought 
his body against the saw. Held, that the negligence of the defendant was 
the proximate cause of the injury and a verdict for plaintiff will not be 
disturbed. Winchel v. Goodyear (1905), — Wis. — , 105 N. W. Rep. 824. 

The case seems to be correctly decided but is interesting because of the 
concurring opinion of Winslow, J. He feared that the decision would be 
cited to show that there was an initial cause (the falling) which was not 
the proximate cause (the negligence of the defendant) and he objects to the 
language of SiEBECKER, J., who says that under such circumstances, the fact 
that other conditions and events not the result of the plaintiff's fault were 
involved does not relieve the negligent defendant from responsibility. It 
would seem that this statement is unobjectionable, for it simply recognizes the 
doctrine of remote and proximate causes. "The maxim of the law here 
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applicable is that in law the immediate and not the remote cause of any 
event is regarded." Cooley Torts, 2d Ed., p. 73. In this case the remote 
cause was the falling of the defendant, but as he was without fault in the 
matter, no contributory negligence could be urged and hence the negligence 
of the defendant was left as the cause of the injury. 

New Trial — Improper Argument of Counsel. — In his argument before 
the jury, counsel for plaintiff, in a personal injury case, referred in an indirect 
way to the fact that defendant was insured in an accident liability company 
to protect it from liability to employees. The counsel had tried to bring 
6ut the same matter on cross examination but was not allowed to do so. 
Held, that the court's admonition to the jury not to consider the remarks, 
and attempts of counsel to withdraw them, were insufficient to cure the harm 
done and that it was error for the trial court to refuse a new trial. Preuitt- 
Spurr Mfg. Co. v. WoodM (1905), — Tenn. — , 90 S. W. Rep. 623. 

This case presents an exception to the general rule that superior courts 
will not interfere with the exercise of legal discretion by the trial court on 
the limitations it imposes or refuses to impose upon counsel in the conduct 
of their case; i. e., no reference may be made to the fact that the defendant 
in a personal injury case is insured against loss by such suits. In Wildrich v. 
Moore, 66 Hun. 630. 22 N. Y. Supp. 11 19 (1892), it was held that it was 
error to show that the defendant was insured against its negligence. This 
was followed in 1902 by Cosselman v. Dunfee, 172 N. Y. 507, where the ques- 
tion was asked and objection immediately sustained, and it was held that 
where the court is satisfied that the verdict of the jury has been influenced 
thereby the verdict should be set aside. On the same state of facts in 
Manigold v. Black River Traction Co., 80 N. Y. Supp. 861, it was held that 
the asking of such question constituted reversible error, where it did not 
affirmatively appear that it did not affect the verdict, though the court 
instructed the jury that they should not regard it. See also Iverson v. 
McDonnell, 36 Wash.' 73 (1904), 78 Pac. Rep. 202. In the following cases 
the trial court took no action or acted affirmatively under varying circum- 
stances, and the cases were reversed. Puller Co. v. Darragh, 101 111. App. 
664; Sazvyer v. Shoe Co., 90 Me. 369. However, it was held in Anderson v. 
Duckworth, 162 Mass. 251, that where the jury was cautioned by the judge 
in regard to the matter, there was no error. This would seem to be the 
better rule ; otherwise plaintiff's counsel are held to stricter account in civil 
than in criminal actions. 4 Mich. Law Review 67. 

Parent and Child— Parent's Right to Custody— Delinquent Child 
Act. — The Delinquent Child Act authorized the county court to commit any 
delinquent child to a state home for children. The act defines a delinquent 
child to be one under sixteen years of age who violates any state or muni- 
cipal law, is incorrigible, is growing up in idleness or crime, etc. Petitioner's 
son, although provided with a good home by his father, was confined in a 
home for children for having committed two criminal assaults. On petition 
by the father for a writ of habeas corpus. Held, that the detention was 
unlawful. People v. M chain (1905), — 111. — , 76 N. E. Rep. — . 38 Chi. 
Legal News 166. 



